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PROCEEDI NGS

( STATUS CONFERENCE AND MOTI ONS)

( THURSDAY, APRIL 12, 2007)

THE COURT: Good norning, |adies and gentlenen. Be
seat ed, pl ease.

THE DEPUTY CLERK: MDL No. 1657, in re: ViOXxx.

THE COURT: Counsel nake their appearance for the record.

MR. HERMAN.  May it please the court, Russ Herman for
plaintiffs.

MR. WTTMANN: Good norning, your Honor, Phil Wttmann for
t he def endants.

THE COURT: |In addition, we have a nunber of individuals
who are nonitoring our neeting here today. The courtroomis full.
We have in addition, as | said, people on the phone nonitoring. |
m ght say at the outset that the nonitoring system | try to
accommodat e counsel who want to keep up wth the goings on by
allowng themto nonitor it. M difficulty is that if they
partici pate and wish to speak, they're welcone to speak but they
need to cone to the neetings so that we can have sone order. |If |
have peopl e speaking on the phone and al so peopl e speaking in the
courtroom it gets confusing and we | ose the record.

| make a record of this, | post it on ny web site, all of
t he goings on are recorded, and anyone who is interested can

participate by reading it or they can nonitor it or, of course, they
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can appear in open court.

| have nmet previously with Iiaison counsel and the
commttees to discuss an agenda today and prepared an agenda for ne.
| nmeet nonthly with counsel in open court, and we review the process
and what has happened in the past nonth. | have an agenda, | have
seven notions this norning, and al so various itens on the agenda.
"Il take the agenda itens first and then | will be dealing with the
notions. First itemon the agenda.

MR. WTTMANN: State Court Trial Settings.

THE COURT: State Court Trial Settings.

MR. WTTMANN:  We had one case, the Berw ck case set in
California Superior Court on April 10th, 2007; that case was
voluntarily dismssed by the plaintiffs.

W have two cases set in May, the Ledbetter case set in
Texas MDL in Houston on May 14th, and the Schranm case is set to be
tried in the Philadel phia Court of Conmon Pleas on May 21st, 2007
And we have three cases set in Septenber, the Donohoo case on
Septenber 10th in Madi son County, Illinois; the Frederick case on

Septenber 17th in Birm ngham Al abama; and the Kozic case on

Septenber 17th in Tanpa, Florida
In OCctober we have four cases set, the Crandall case,

Cctober 1 in Washoe County, Nevada; the Smth case on Cctober 1 in

M ngo County, West Virginia;, the Zajicek case set October 22nd in
Jackson County, Texas; and the Ausl ander case set on Cctober 29th in

Madi son County, Illinois.




10
11
12
13
14
15
16
17
18
19
20
21
22
23
24

25

THE COURT: Still as | understand it, the states of Texas,
California and New Jersey and the MDL account for the majority of
t he cases.

MR. WTTMANN: That's correct, your Honor

THE COURT: |Is that still the case? | know one tine we
figured it to be sonmething Iike 97, 98 percent of the cases.
assune it's still in the 90s?

MR. WTTMANN: | think that's correct, Judge.

MR. HERVAN.  May it please the court, the next non-notion
issue is at page 3, it's ItemNo. 4, it's Discovery Directed to
Merck, it mainly relates to the privilege issue. Your Honor has
indicated that Dr. Rice will performas special naster
M. Wttmann and | will exchange ideas, we're going to neet on
Monday and present sonmething to the court by week's end, and w ||
al so have jointly sone recommendations to the court for | ocal
counsel .

THE COURT: Fine. As | nmentioned to counsel, | intend to
appoint Dr. Paul Rice as special master. Professor Rice is a well
qualified and a w dely recogni zed scholar in the field, and | | ook
forward to working with himon this matter. | have asked counsel to
give ne a proposed order setting forth their views as to the scope
of Professor Rice's duties, responsibilities. Also | would |ike
themto confer and give ne sone nanmes of a |ocal attorney who can
serve as a counsel to Professor Rice, soneone who has facilities,

copying facilities, conference roomfacilities, other |ogistical
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facilities that m ght be of assistance to Professor Rice so that we
can nove this matter

| know Professor Rice is enthusiastically willing to get
into this and to deal with it, and hopefully as quickly as he can
Next item

MR. HERVAN.  May it please the court, the next non-notion
on the agenda is at page 4, VIlI, Plaintiff Profile Formand Merck
Profile Form Merck has submtted to us | ast eveni ng suggested
revision. W will work on that and neet with defense counsel in
hopes of presenting to the court a nutually agreeabl e suggested
or der.

In terns of the Adfather law firmissue, we al so believe
we've cone to an agreenent on how to resolve that natter and wll
have to put it in witing and get it to the court along with the
suggestions we previously discussed.

MR. WTTMANN:  Yes, | think we can do that, Judge. By
l[imting the scope of the specific authorizations to the extent of
t he H PAA wai ver which was provided in Pretrial Order No. 18(c).

MR. HERMAN. And w thout a waiver or nodification of 18(c)
as to all other matters.

MR. WTTMANN: That's correct.

THE COURT: These are inportant issues. In matters of
this sort where we have 50 or so thousand cases, it doesn't make
sense to have the traditional interrogatories going back and forth.

To shortcut that we have cone up with the concept of profile forns
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where the plaintiffs give material initially and then the defendants
also give material. W get all of the docunentation as quickly as
we can, at the sanme tine preserve the rights and privacy and ot her
interests that the plaintiffs may have.

So this is a short circuit, but it's an inportant short
circuit to nake these matters at the MDL | evel workabl e.

State and Federal Coordination - State Liaison Conmttee.
Anyt hi ng?

MR. WTKIN.  Good norning, your Honor. Justin Wtkin on
behal f of the State Liaison Conmttee. Dawn Barrios is absent. W
have, as we do every nonth, updated the court's remand list. [If |
can approach.

THE COURT: Yes.

MR. WTKIN. Just a few brief matters, your Honor, if |
can bring to the court's attention this norning. W've had several
calls, as we do every week, and one of the matters that was brought
to our attention was a state litigant who had 200 plaintiff profile
forms that were due on the sane date, and we just wanted to point
out that we were able to, with Merck's assistance, they were able to
wor k out an accommodation for this |awer. And we appreciate Merck
working with this lawer. And just for the court and for those
listening, anyone who may be in that situation, Merck was very
accommodat i ng.

Secondly, we had a question froma litigant as to whether

or not a PPF had to be filed on behalf of a derivative clai mant, and
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as | understand, the answer is no. So there is no PPF due for a
derivative cl ai mant.

THE COURT: Cxay.

MR. WTKIN.  Third, the question was raised for soneone
whose got cases that are going to be renanded to the consoli dated
proceedings in California, would the PPF that they filed here be
sufficient once the case as remanded. As | understand the answer
fromMerck at this tine, it's not clear whether or not the PPF file
here will be sufficient in California, if the case be renmanded to
Cal i forni a.

THE COURT: Wiy is that? Wlat we're trying to do is just
do this one tinme. Wiy would we have to do it tw ce?

MR. MARVIN:. Your Honor, as you may recall, when we put
together the plaintiff profile formfor the MDL it was nore of a
bare bones order that was put in place with the anticipation that
there woul d be suppl enentation sonetine later. Wth sone of the
states there are forns there that do require nore information, and
it's easier to get that information through a plaintiff profile form
than to be serving subpoenas and docunent requests and ot her
information. So it sort of depends on the state.

If the state's formis the sane as the MDL, then obviously
we wll take the MDL formand no further requirenent. But if there
are additional discovery procedures, then we need to consider the
best way to handl e that.

THE COURT: Al right. | understand.
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MR. WTKIN.  The next question we had that was raised was
whet her a person with a pending notion to remand has to file their
plaintiff profile form W understand that the court's previously
instructed that that is the case. But again, the question was
rai sed.

THE COURT: That's inportant. Because pending the notion
to remand, | think that hopefully the plaintiffs will get sone
benefit out of remaining here. | amjust not keeping themhere to
waste their tine. | hope by their remnaining, even though they want
to get back to where they cane from | think that they have and
hopefully will receive sone benefit from being here.

MR. WTKIN. And finally, the No. 1 question that we get,
at |l east a couple of calls on each week, is how can | have ny remand
nmoti on heard, and of course the court's addressed this many tines,
but again just to bring it to the court's attention. That's all.
Thank you.

THE COURT: | appreciate that. Wat we have tried to do
over the period is to recognize that a lot of cases are in state
court and they have not been renoved to this court, so instead of
havi ng the states have to do the sane thing that we are doing in the
MDL, |'ve tried to appoint a State Liaison Commttee. They've done
very well for their brothers and sisters in the states to keep them
up with what's going on in the ML.

| ' ve opened the discovery process to the states and t hey

know what's going on, they can participate in the discovery, they
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can utilize the material that is discovered in the MDL to their
benefit in the states, and | get input each nonth at the neeting
fromthe states; and | try to work with them so that even though
they're not here, they are getting sone benefit fromthe ML
process. And a vital part of that is the State Liaison Commttee
and | do appreciate their work on it.

Next item-- I'msorry, you wanted to speak.

M5. SHAHANI : Anita Shahani for Kathy Snapka. The court
will recall her request fromthe | ast status conference that the
court consider those cases that were renoved to federal court and
t hen remanded and then renpbved again as a special subset for remand.

Since the tine of the |last status conference we have been
in contact with M. Wttmann who assured us that he will look into
it. W don't know how many ot her cases there are in this category,
but we woul d, once again, like to reurge the court to consider the
Nettl es cases and other nulti-renoval cases like it as a speci al
Subset for remand

THE COURT: Do you have a |ist of those types of cases?

MR, WTTMANN:  Your Honor, | spoke to Ms. Snapka several
times this week. The only case that | know of right nowis the
Nettles case. | don't think there are any others that I am aware of
anyway that are in that category of nultiple renovals

THE COURT: Al right. 1'Il deal wth that case.

M5. SHAHANI :  Thank you, your Honor.

MR. WTTMANN: And | amtalking to Ms. Snapka on a regul ar
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basi s.

THE COURT: Cxay.

MR. BI RCHFI ELD:  Your Honor, | do know that there are
addi ti onal cases that have nultiple renovals. |f | understand

correctly, the list that Dawn Barrios would reflect that; but we
will be glad to check into that and identify those.

THE COURT: Check into that and give ne a list of them

MR. BI RCHFI ELD:  Yes, your Honor.

MR. BEI SNER  Your Honor, if | may speak briefly. | just
wanted to note --

THE COURT: State your nane for the record.

MR. BEI SNER:  John Beisner for Merck. The Nettles case,
the situation there, and I know you don't want to hear argunment on
this now, that's not ny intent, but just to explain in a nutshell,
is a situation where physicians and other third parties have been
named by defendants, ultimately were either dism ssed or not pursued
under Tedford, a second renoval has occurred; and so | am not
certain that in the universe here those are deserving of any speci al
attention by the court, and because of the fact that this is a
situation where parties were naned to avoid renoval who di sappeared
fromthe case and, therefore, federal jurisdiction exists.

|'d note that in another case, Davis v. Merck, which is

reported at 357 F. Sup. 2d 974, Judge CUark in the Eastern D strict
of Texas has dealt with one of these cases and specifically found

jurisdiction existed because the parties that supposed destroy
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di versity di sappeared and probably shoul dn't have been naned in the
first place. So | would just note that in the galaxy of those cases
that are out there. [|I'mnot sure these warrant any speci al
attention.

THE COURT: \What we need is a list of those and then
w |l give everybody an opportunity to speak on it.

MR. HERMAN. I n the |iaison counsel, in the universe of
non- argunment, M. Beisner has advised and noted the court. | am
certainly certain that Ms. Snapka and others woul d have an ot her
"non-argunent"” as such.

MR. BEISNER. It was two mnutes and | didn't argue
anyt hi ng about any G eek phil osophers.

MR. HERMAN: That's all right, we appreciate that.

M5. SHAHANI : There is another party besides Merck in the
case, but this is not the time for argunent.

THE COURT: Sure. Ckay. And I'll give you an opportunity
when | get the universe or the small nunbers, whichever it is.

MR. WTTMANN: |'m prepared to argue another part of it,
your Honor, but | won't.

THE COURT: Sure. You'll be the neutral party. Wat's
the next iten? Pro Se C ai mants.

MR. HERMAN. Pro Se d aimants, your Honor. W have a
request and we will be submtting an order dealing with any
information M. Harrison gets fromthe depository as a non-wai ver of

privilege and operative under the clawback provision.
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THE COURT: kay. | Ms data.

MR. HERMAN. No issue as to that, your Honor.

MR. WTTMANN: | think the next thing, Judge, on the
non-notion list is the Tolling Agreenents.

THE COURT: Tol ling Agreenents, okay.

MR. WTTMANN:  And the deadline for subm ssion of clains
under the Tolling Agreenent was April 9th and that deadline has
passed. There were, oh, over 1,000 forns filed in the |ast few days
in connection with the tolling agreenment. But that now is past us.

THE COURT: How many tolling agreenments do we have now?

Tol ling agreenents are cases where prescription is tolled for a
period of tine.

MR. WTTMANN: We had about 14,180, but | think that's
gone up by alittle bit over 1,000, so we probably got around 15, 000
all total.

THE COURT: \When those cases have to be filed --

MR, WTTMANN: It's actually closer to -- yeah, | guess
that's about right, 14,700 sonething. 15,000 is close enough

THE COURT: Wen the cases need to be filed, give ne sone
heads up so | can talk to the clerk's office and see how we can
stagger themso they are not confronted wth 15,000 cases in one day
having to file those.

MR. WTTMANN: We are going to talk with M. Herman about
that in the formof an order |ater on

THE COURT: Al right.
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MR. HERMAN.  Your Honor, | amnot going to comment on that
issue. On the statistics, No. 8 -- I"'msorry, No. 13, page 7 would
be next on the report, and M. Birchfield, who is col eading the
case, is liaisoning wwth the states of California and New Jersey on
the cross notice issue and he will be prepared to nake a report when
next we neet.

THE COURT: | understand we had sone difficulty at one
time with Texas, but that's worked itself out and now we're dealing
with --

MR. HERVAN:  Yes, Ms. Sanford for the PSC was able to work
that out and nediate it successfully.

THE COURT: Now it's the sanme issue with New Jersey and
Texas?

MR. HERMAN. Correct, your Honor. Wth respect to No. 14,
Vioxx Suit statistics. | believe either M. Wttmann or M. Marvin
has that information for the record.

MR. WTTMANN: We have approxi mately 27,200 suits pending,
i ncl udi ng about 45,700 plaintiffs. O that group about 8, 300 cases
are pending in the MDL with approxi mately 23,700 plaintiffs.

THE COURT: In addition to the 8,000 there is, what,
15,000 tollings?

MR, WTTMANN: 15,000, roughly, tollings, yes, that's
correct.

MR. HERMAN:. The next issue is No. 15 at page 8, your

Honor. And M. Ranier for the PSCis still in discussions about the
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deposi tions, 30(b)(6) depositions that have been ordered and we're
attenpting to work out dates and paraneters. And we should be able
to work that out before the next status conference. If we're not,
then we w il present on behalf of PSC our subpoenas, et cetera.

THE COURT: kay. | nade sone rulings on the Merck
i nsurance issues and we are following that up with depositions as a
result of the rulings, depositions for both sides.

Further Proceedings is the next item

MR. WTTMANN:  Your Honor, there are no further
proceedings at this point actually scheduled in the MDL, no trial
pr oceedi ngs.

THE COURT: Al right.

MR. WTTMANN:  And the rest of the itens on the agenda
appear to nme to be notion rel ated.

THE COURT: One issue is with the -- wait, that's a notion
t oo, okay.

MR. WTTMANN:  And the next status conference your Honor
has selected is May 31st?

THE COURT: May 31st. | amtold that | have a snal
matter in the early norning, so |l wll have the neeting with counsel
at 9:00 and then we will start this neeting at 9:30.

Wth regard to the notions, | have seven notions before
me. |'ve had an opportunity to receive thorough briefing fromthe
parties on the notions. Sone of them| can take on briefs.

The first notion is the PSC s Mtion to Arend Personal




10
11
12
13
14
15
16
17
18
19
20
21
22
23
24

25

18

Injury Master Conplaint. The notion seeks to add a cl ass
representative fromthe state of lowa. 1In the original nmaster
conplaint it was intentionally left blank, a class representative
for lowa, because the MDL at that tinme didn't include class actions
fromthis state. This does cone late, but | think the reason that
it comes late is excusable. | wll grant that notion.

Proposed Appoi ntnent of Professor Rice. 1've given notice
to the parties, they've had an opportunity to comment on Professor
Ri ce, both sides recognize his qualifications and | ook forward to
working with himon these difficult matters, so | amintending to
appoint Professor Rice. | wll need sone input fromthe parties
regarding the notion appointing him or the order appointing him |
shoul d say. So those two notions are granted.

The third notion, the PSC s Motion for Protective Order on
Depositions. The defendants would |like to take sone de bene esse
depositions, sone depositions to be used at the trials, both in the
MDOL as well as the various states, of a nunber of their w tnesses.
They have a nunber of states that are comng on streamwth trials
now, and it's becom ng sonewhat difficult or problematic to have the
same w tnesses appearing, sonetinmes on the sane day, across the
country. So they have reason to feel that it would be hel pful to
themif they took sone depositions and preserved those depositions
for use at trial

The plaintiffs have no problemw th taking the

depositions, but they feel that they may be untinely at this tine
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because the wi tnesses, they would anticipate, would be
cross-exam ned with various docunents that are nowin the privileged
set of docunments which the defendants have not turned over or agreed
to turn over to the plaintiffs. The plaintiffs would |like to delay
the matter until they have at | east had an opportunity to either see
t hose docunents or be told that those docunents are clearly
privileged. So they seek to delay the deposition.

| think that the defendants have the superior interest in
going forward with the depositions. | do think as a realistic
matter the states are com ng on board and having a nunber of trials
that present significant |ogistical problens, but I amnot able
to fully evaluate the issue. M preference would be that the
docunments be produced first. |If this can be done in the reasonably
foreseeable future, then I would hold the depositions in abeyance.

If it takes a longer time, then we will go forward with the
depositions with the understanding that they may well have to be
retaken or certainly supplenented by any docunents that are

rel eased.

So to get a better handle on it, | amgoing to grant the
nmotion for at least a nonth and visit the matter again. So | am
going to grant the plaintiffs' notion for protective order until
next nmonth, that'll give Dr. Rice an opportunity to at |east begin
| ooki ng at the docunents and perhaps give ne sone view as to when
sonme of these docunents can be ruled on. So that notion is granted

for a nonth.
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PSC s Request to Certify the Martin Report for Appeal.

The court ruled on this matter. The PSC wi shes to have the court's
ruling certified. | amgoing to deny that ruling. | think that
that is not appropriate for ne to certify.

Junping to No. 6, attorney Mchael Hingle' s Mtion to
Wthdraw. | amgoing to deny that notion, but | instruct the
defendant to file a Rule to Show Cause why these cases should not be
di sm ssed, set it for 30 days hence, give M. H ngle an opportunity
to appear on that date and show why the matter should not be
di sm ssed.

MR. HERVAN.  May it please the court?

THE COURT: Yes.

MR. HERVAN. |1'd appreciate it if defense counsel would
e-mail ne that order as soon as they present it so that | can notify
M. Hingle.

THE COURT: Let's do that. And also let's notify
M. Hngle by certified mail but also serve |iaison counsel with it.

MR. WTTMANN:. We will serve both of them Judge.

THE COURT: So the two notions that | haven't ruled on is
the notion for grab back or to Conpel Return of Wbrk-Product and
al so Merck's notion on the Rule to Show Cause to dism ss the various
cases. | amgoing to listen to Merck's last notion and | wll rule
on it dismssing the cases, but we'll go one case at a tine.

But before | do that, let ne hear sone brief argunment on

the Motion to Conpel Return of Wrk-Product.
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MR. HERVAN. M. Levine for the PSCwill argue plaintiffs
posi tion.

THE COURT: Cxay.

MR. LEVIN. Arnold Levine. Your Honor, you were one of
the first to know about this issue; in fact, you knew about this
i ssue before any of us knew about the issue because you were called
during the deposition. There is no question that the docunent
that's in question is work product. No question that there is an
attorney-client privilege there. And there is no question that it
was an i nadvertent disclosure to an expert, two experts, and a
massi ve anmount of information.

THE COURT: Let's at least state the facts of it. The
plaintiffs' commttee, one of the plaintiffs' conmttee is the Law
and Science Commttee, very tal ented individuals who neet
periodically and review the science aspect of this particular case.
They cane together, net, tal ked about various things, nmade sone
comments back and forth. Their comments were recorded or noted and
it was nenorialized in the formof a neno, a nenorandum of the
plaintiffs' commttee.

The nmenorandum of the plaintiffs' commttee was internal
material, internal thoughts, internal suggestions back and forth
t hi nki ng out |oud about strategy and other matters. It also
cont ai ned various questions that should be posed to experts and the
like.

This material canme into the hands of a third person
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provider that the plaintiffs have been utilizing to organize, help
sel ect, help designate, help contact various experts. The expert,
one of the experts for the plaintiffs, several of the experts for

the plaintiffs were selected and this internal neno, as well as a

| ot of other material, was given to one or nore of the plaintiffs

experts.

Several of the experts indicated that they had revi ewed
the material, and one of the things that they reviewed was this
detai |l ed nenorandum nulti paged nenorandum And this material, they
i ndi cated, was one of the things that they | ooked at or that was
provided to themin advance of their giving their testinony. So
they indicated that they had, that this was one of the itens, and
t he defendants asked, as they have a right to ask under the Federal
Rul es, for copies of all of the itens that were given to the expert.

These itens, including the internal neno, were given to
the defendant by this third party institution or organi zati on which
was serving as an intermedi ary between plaintiffs and the experts.
And the issue cane up during the deposition of the expert when he
was asked and questioned on material that he had reviewed in
formul ating his opinion, and the issue there was whether or not this
was given intentionally, inadvertently; and if it was given
i nadvertently, should it be gotten back fromthe defendants or not.
And that's really what we're tal king about.

MR. LEVIN. Except, your Honor, | respectfully disagree

with the court's statenent of the facts.
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THE COURT: xay.

MR. LEVIN: The experts obtained this particul ar docunent
but they didn't utilize it, they have no recollection of it, it was
a piece of paper that they discarded because it was of no nonent to
themin determining the report that they were about to wite. It
was |like a pile of papers cones in, and you say, well, this is
not hi ng and you push it aside. And the experts have so testified
either by affidavit or by deposition.

THE COURT: Right. Well, that's the way | cane to the
matter because it was presented to ne in the formthat | just
mentioned. And | asked the attorney to first ask the expert whether
or not he had utilized it. He said that he had not utilized it, so,
therefore, | prevented themfromusing that material on this
particul ar expert going into it because the expert didn't utilize
it, hadn't even seen it; or if they had seen it, it was just in
passing. The issue really at this point is whether or not this neno
shoul d be gotten back.

MR. LEVIN: Yes, sir. And this occurred in connection
with a plaintiffs' attorney in Texas fromthe Abraham Watkins firm
David Matthews, who is coordinated with the PSC, but the experts
that it was disclosed to were his own experts. And this was brought
bef ore Judge WIlson in Texas, and Judge WIson cut the baby in half.
Judge Wlson said it's work product, you can't use it, don't use
it -- I'"mparaphrasing his opinion -- but you don't have to give it

back.
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We're here, your Honor, to ask that not only the
def endants not be capable of using it -- first of all, the Texas
attorneys are coordinated wwth the PSC, they will be cross notice
depositions when they're used -- but that they al so have to give the
docunment back for the follow ng reason: There's already been one
i nadvertent disclosure. [|f the docunent stays in the defendant's
hands and they can't use it but they have the docunent, there is no
purpose for themhaving it; and we run the risk of another
i nadvertent disclosure, and it can happen very easily because the
deposition takers are not the lawers that are in this courtroom
ri ght now.

These depositions are being taken for and to be utilized
by | awyers throughout the country who are in the MDL or coordi nated
with the plaintiffs. So very easily a defense counsel unfamli ar
with the order or having forgotten the order and wwth no intention
to violate the order m ght use that docunent in a case with a
plaintiffs' attorney who is one of thousands of plaintiffs attorneys
t hat doesn't know about the order, doesn't know about the initial
i nadvertent disclosure, and there it goes on the record again.

If in accordance with the federal rules, the docunent has
to be returned, that will not happen, your Honor. And that's
basically our position.

Now, you know, there is a split of authority on whether or
not docunents such as this can even be obtained by the defendant

even if the expert utilizes it, but we don't have to go that far, we
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have Fifth Grcuit jurisprudence here. And that Fifth Grcuit case,
sir, is set forth beginning at page 12 of our -- 11 of our initial
brief. And it's the Alldread decision. It talks about

reasonabl eness or precautions taken. W have M. Matthews'
affidavit that he took all precautions and sonehow it went fromhis
file to an expert service to two experts. | would inmgine Judge

Wl son has already | ooked at that issue because he had Matthews

bef ore himand has cone down and deci ded that we neet the test of
(1).

The anount of tinme to renmedy the error is No. 2. Well, we
brought -- the first we knew about this was at the Farquhar
deposition, and we brought it to the court's attention imedi ately.
So that's been deci ded.

The scope of discovery or the process in question, there
was five CD s of material, it's not |like just one page went there,
and they are experts that don't even renenber seeing it, although
they obviously had it, they certainly didn't use it. So we net the
test of the third prong.

The fourth, the extent of disclosure. Again, they didn't
use it.

And the last is the overriding issue of fairness. How
fair is it in this massive anount of paper where one docunent goes
t hrough in an MDL invol ving 60,000 cases for the defendants to keep
it, especially when the federal rules say give it back. That's

basically the plaintiffs' position, your Honor. Do you have any
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guesti ons?

THE COURT: One thing. Let ne get your viewon this. The
issue really is depending upon the type witness. There is no
guestion that if matters are given inadvertently, and | have to
assune that this is inadvertent, it doesn't nmake any sense to ne it
was intentional. So it's inadvertent, clunsy, maybe negligent, but
i nadvertent, not fromthe standpoint of the plaintiffs but fromthe
standpoint of the third party provider. So it's inadvertent.

Clearly if it's given to a regular wtness, then the
cl awback is clear. The thing that nakes it a little fuzzy here is
that the witness is an expert witness, and if the witness sees it,
if it's given to the witness, whether the witness uses it or doesn't
use it it's available to the witness, and the issue really is with
regard to experts does such disclosure result in a waiver of
di scl osure or clawback. The Federal Rules allows the other side to
| ook at and review and question the expert's testing his or her
credibility on material that was available to them whether or not
they used it. The issue is whether that supersedes the question of
i nadvertence in a clawback situation.

There's sonme cases that take the position that when an
expert is presented wwth material, the other side ought to be able
to examne the material and question the w tness regarding the
material. Do you see any difference with regard to experts as
opposed to the regular w tness?

MR. LEVIN. Well, it's a fact intensive question whet her
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it's an expert or regular witness. And the Fifth Crcuit says there
is no per serule, it's fact intensive. There are cases that say
that you don't even have to, an expert doesn't even have to disclose
what counsel gives them

But assuming that an expert does for the purpose of your
Honor's question, you've got to |look at the facts of this case.
These experts didn't utilize this information. They fornmed no
judgnent as a result of it. It nade no nental inpression on them
with regard to their witing of their reports. Wen Dr. Farquhar
was posed the question, he never saw it because he wasn't one of
those two experts. The only two experts that had it were
Dr. Plunkett and Mye, that's it. And those doctors are in the case
before Judge WIlson in Texas, and Judge W/ son | ooked at the
record -- and you're not bound by Judge WIson, there is a concept
of federalismin our jurisprudence -- but it was a very fact
intensive inquiry that he made and he cane down on the side that
this was truly work product and not to be used. |It's truly governed
by the attorney-client privilege and not to be used.

The only thing that he said was you don't have to give it
back. Now, | don't know what argunment was made in front of himwth
regard to "you don't have to give it back” and | amnot a Texas
| awyer, obviously fromny accent, your Honor, but certainly the
federal rules provide in a circunstance |like that you do have to
give them back. And I would inmagine you find a Law Review article

that say why you can't give them back. And the why you can't give
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them back is so that it's not used again, even if it's inadvertent,
even if the attorney doesn't intend to do sonething wong, even if
the plaintiff doesn't even know that it's work-product and
attorney-client privilege fromthe PSC, that's the difference.

THE COURT: Let nme hear fromthe other side and I w |
gi ve you an opportunity to rebut that.

MR. BEI SNER  Your Honor, | think you put your finger on
the real problemhere, and that is that even though there is a |ot
of di scussion here about inadvertent production, the key issue here
is under Rule 26 and the provision on what is provided to an expert.
Rule 26 requires that the other side in a case be allowed access to
all data or other information considered by the witness in form ng
his opinion. And the advisory commttee note to the 1993 anendnents
says, and | quote, "Gven this obligation of disclosure, litigant
shoul d no |l onger be able to argue that materials furnished to their
experts to be used in formng their opinions, whether or not
ultimately relied upon by the expert, are privileged or otherw se
protected from discl osure when such persons are testifying or being
deposed. "

THE COURT: And that's in the Pioneer case, 238 F. 3d
1370, as | renenber.

MR. BEISNER Yes. And the point, your Honor, is this, is
to avoid this notion of you give the expert a bunch of docunents and
then they can say, well, sonme of these | didn't rely upon or |

didn't use in any way, to avoid making a full disclosure of what
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they were given access to to the other side. So I think the
i nadvertent disclosure analysis here really is msplaced, but it's
particularly m splaced because of the facts here.

When this issue first cane to you, as was noted earlier
with witness Farquhar, you had a situation where the wtness said
didn't see it. kay, that's fine. That's not what we have here
now. Dr. Moye's expert report lists the itens that they reviewed,
and the very first itemon that list is this docunent. He's
testified twce that he | ooked at every single docunent in that
list, and so to say that this was nowhere in the analysis or he
doesn't renenber, whatever, his expert report says it was part of
what he | ooked at in form ng his opinions.

THE COURT: Let's assune that it's privileged and let's
assune that it was inadvertently given. Does that change anything
for you?

MR. BEISNER. | don't think that's rel evant here, your
Honor, because | don't think that's pertinent under Rul e 26.

THE COURT: Even if it's privileged and even if it's
i nadvertent you feel that he used it, relied on it, and therefore,
it's discoverable.

MR. BEISNER. And even if he didn't rely on it, as the
Advi sory Comm ttee note says and the Pioneer court noted, that's
besi des the point, he had access to it, he said he read it, he
| ooked at the docunent.

But what's even nore inportant, your Honor, is that what
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t he docunent is is tal king about what the experts, what the intent
was to have the experts saying, including Dr. Moye. And if you
conpare the docunent to what's in his expert report, sone of the
sanme |language is there. And | think that's what nakes a big
di fference between this case and the ones split of authority that
plaintiffs cite, the nySinon case where the court said that the
docunment didn't have to be returned. |In that case an expert was
gi ven a docunent inadvertently that had nothing to do with that
expert's testinony.

But the decision, if you read the part the plaintiffs
don't quote, it says that the situation, "the docunents
i nadvertently provided to the expert witness in that case had
nothing to do with the subject matter of her testinmony. "If the
docunents in question had laid out nmySinon's counsel's theories on
damages issues,” which is what that expert in that case was dealing
with, "or had contained factual information that counsel had
gathered fromw tnesses on the issue of damages, the court would
have little difficulty concluding that plaintiff would be entitled
to see the docunents for the purpose of cross-exam ning the expert."

That's our case. The docunent does address what they
wanted Dr. Moye to be saying and he saw. And so he nay say | don't
remenber, | don't know, but we have a right to have access to that
docunent. And we would argue further the right to cross-exam ne him
about that, your Honor, but that's not on the docket for today.

THE COURT: Okay. Any response?
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MR. LEVIN. Yes. M. Beisner is now an expert on
Dr. Moye's state of mnd. W have the best evidence of Dr. Mye's
state of mnd, and nost of us were born and all of us were not born
yest er day.

Dr. Moye was subject to cross-exam nation and Dr. Mye
testified he had no recollection of the docunent. It was one of a
two page docunent, | believe, in five CDs, and it was one of these
docunents that you just cast aside and it formed no part of his
mental process in witing the report.

You know, it had the word "signal" init, that's what has
upset them And signal is a very good English word, and attorneys
use it and doctors use it. And if it said broken bone, attorneys
use that word and doctors use that word. That in itself is not
enough to overcone the fact that everybody, at |east everybody
should realize this was inadvertent and it wasn't core work product,
even though that's not necessary | believe in the Fifth Grcuit.

And it's totally an unfair advantage for the defendant to have that
docunment now.

You know, as rem nded, as | said, these were not even PSC
experts that cane up with the docunent. | nean, sonething like this
just putting it in a practical sense, your Honor, we're being
charged with coordinating wwth state and federal |awers throughout
the country. Now the MDL is a federal process and of late in the
| ast five, six, seven years there has been a |ot of coordination

with state attorneys, and that's to the benefit of the dockets in
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both state and federal courts. And that's to be encouraged.

|f a state attorney who is coordinated with the PSC
i nadvertently gives a flinmsy piece of work product to one of the
state attorney's experts, that's going to have a chilling effect on
how t he PSC deals with all of the state attorneys. And that's
inportant not only for the court, for the plaintiffs, but that's
sonet hing that the defendants want fromthe get go in the MDL is for
the MDL court to wap its hands around the state cases so that there
is no duplication of discovery, there is no duplication of experts.

And what we have is, we don't have five law firnms over
there sitting there together. W have a PSC and 1,000 | awyers
t hroughout the country that we are giving work product to, and if
it's inadvertently disclosed, that cooperation is just going to
vani sh and not exi st.

THE COURT: (Ckay. | see the issue as a significant one,
and | do want to take what counsel has nentioned from both sides and
think about it nore and | ook at the material again.

As | said, the issue in this particular case as | see it
i's whether the work product privilege is, in fact, waived by
di scl osure of docunents to a retained expert. The federal courts,
of course, have been divided at | east before the 1993 anmendnents to
Rule 26. There is sone agreenent or seens to be sone agreenent that
nost decisions hold that at |east the intentional disclosure of
opi ni on work-product to the testifying expert waives the work

product privilege. The issue hereis alittle nore conplex, it's an
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i nadvertent disclosure. Wether that waives the privilege or
whet her the Rule 26, the disclosure requirenments trunp the
privilege, so to speak

Further, the issue is whether in the present context, the
MDL context, the coordination context, whether that issue should be
scrutinized with a little nore care. But | do understand the issue,
and 1'll take the briefs again and | ook at them again and | ook at
the material; and I wll be comng out with an opinion on it
hopefully that assist counsel in the future in dealing with these
I ssues.

The final notion that | have is the notion, Merck's notion
to show cause, which is set for today, why sone cases shoul d not be
dismssed for failure to file the appropriate forns, notw thstanding
notice to the parties. 1'lIl hear fromcounsel at this tine.

MR. WTTMANN:  Yes, your Honor. W originally noved to
dismss 25 plaintiff cases, and we've either withdrawn that rule
W t hout prejudice or we've entered into stipulations of dism ssal
wi thout prejudice to all but 10 cases that was subject to our
original rule.

In three of those cases, despite notice, plaintiffs didn't
file any opposition or submt a related plaintiff profile form and
t hose cases are the case of Steele, Matthews Steel e on behal f of
Betty Steele, which is Docket No. 2:06-CV-03070. And the first
deficiency notice was sent Septenber 12th, 2006, that's Exhibit F;

t he second deficiency notice was sent Decenber 21st, 2006, Exhibit
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EE attached to our notion. And a certified receipt returned on

March 26t h, 2007. And we've heard nothing fromthat plaintiff at

all, we nove to dismss the Steele conplaint.
THE COURT: Anybody here for the case? 1'll dismss that
case, and |I'll explain ny reasons after I'mdealing with all of

them Case di sm ssed.

MR. DAVIS: Your Honor, just soit's clear, the PSC
communi cated w th Jason McCoy, counsel for Matthews Steele on March
25, 2007. W also had discussions on March 28th in an attenpt to
advi se plaintiffs counsel.

THE COURT: Ckay. Al right. And for the record, I'l
note that the Plaintiffs Commttee objects to these matters being
di sm ssed, and certainly objects to their being dismssed with
prejudice. |[|'ll overrule that objection and dismss it with
prejudice. Next item

MR. WTTMANN: Second case is the case of Ronal d Goodman

v. Merck, Docket No. 2:06-CV-00858. The first deficiency notice was
Septenber 12th, 2006, Exhibit N, the second deficiency notice was
sent Decenber 21st, 2006, Exhibit Mv. Certified receipt was
returned March 26th, 2007. There has been no response, we woul d ask
dism ssal with prejudice on the Goodman case.

THE COURT: Anything fromplaintiff counsel?

MR. DAVIS: Yes, your Honor. On March 28th, Plaintiff
Li ai son Counsel communicated with counsel for the plaintiff and

advi sed themregarding this notion and requested that they do
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sonet hing in response. Again the PSC opposes.

THE COURT: Al right. Overrule the objection and dism ss
wi th prejudice the Ronal d Goodman case.

MR. WTTMANN: The next case, your Honor, is the case of

Esma Destinvil, in the case of Destinvil v. Mrck, Docket No.

2:05-CV-2003. First deficiency notice was Septenber 12th, 2006,
that's Exhibit Q the next deficiency notice was sent on Decenber
21st, 2006, which is Exhibit PP. And that was certified return
recei pt and received March 26, 2007.

Services of the order for deadline for the Rule to Show
Cause of the hearing date was posted on Lexis/Nexis File & Serve and
al so sent by United States nmail via certified mail, and we've
recei ved no response.

MR. DAVIS: Your Honor, on March 25, Plaintiffs Liaison
Counsel conmuni cated by e-mail with counsel for the plaintiff and
advi sed them al so. A tel ephone call was nade on March 28th and | eft
a nessage. Again the PSC opposes the di sm ssal.

THE COURT: Overrule the objection and dism ss the Esma
Destinvil case with prejudice.

MR. WTTMANN:  Your Honor, we then have seven cases in
which the plaintiffs are represented by the | aw offices of
M. Lawence Biondi. Those cases are the case of Angel os Psonos,

whi ch is Docket No. 2:05-CV-03876; the case of Peter Stagias v.

Merck, Docket No. 05-3875; the case of D onysios Patrakas, Docket

No. 05-3870, versus Merck; the case of Vasilios Patrakas v. Merck
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05-3869; and the case of Effie Patrakas v. Merck, Docket No.

05-3871; the case of Fotis MIltalios, Docket No. 05-03878; and the

case of Petros |kononm dis, Docket No. 05-03884.

| really should have had M. Herman pronounce these G eek
nanes for me, but |I did the best | could.

MR. HERVAN. It's all Geek to ne, M. Wttnmann.

MR. WTTMANN: These cases were all served via File &
Serve and certified mail, and M. Biondi received the rule and the
order because he tinely filed an opposition in accordance with the
court's order. But that opposition doesn't offer any valid excuse
for not filing, it sinply argues that M. Biondi should be permtted
to wthdraw and the cases stayed for another 90 days.

In their opposition M. Biondi admts that the delay in
filing the PPF's for these plaintiffs was due to the fact that he
has gotten no response fromhis clients. Despite the fact that
these plaintiff profile forns were first due over a year ago and
M. Biondi has now admtted to rejecting these cases for his
client's non-responsiveness, he is now asking the court for a 90 day
stay of these proceedings. But the full record in these cases, your
Honor, shows a pattern of dilatoriness and conpl ai sance | think puts
himin the sanme category of case your Honor just dism ssed.

More than a year has passed and not hi ng has happened,
despite multiple warnings, plaintiffs' counsel ignored each and
every one of Merck's letters, and it turns out that the plaintiffs

have not responded even to their own counsel's exaltations to conply
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with the court's order.

For counsel to now say they are rejecting these cases and
ask for a stay, it seens to ne, your Honor, it's sonething that
should not be allowed. In fact, this is the first tine we received
notice of M. Biondi's intent to withdraw. And plaintiffs who have
repeatedly and categorically ignored not only Merck but their own
counsel, your Honor, should not be rewarded by now having nore tine
to conply with the court's orders.

THE COURT: Anything fromany of the parties?

MR. HERMAN:.  Your Honor, in an effort to help M. Wttnmann
and | earned counsel, M. Davis will follow ne. | want to point out
that there is a novie called the 300 now where the King of Sparta
with 300 nmen faces the Persian hoard, and in New Ol eans di scussi on
as we murder Mel ponene and Mel ponene; Leonidas, we call Leonidas. |
hope that hel ps.

MR. WTTMANN: That does hel p. Thank you very nuch,

M. Her man.

MR. DAVIS: Your Honor, with respect to this one, on March
28th we communicated with plaintiffs' counsel. Again we spoke to
them on that sane date and were told that they were aware of the
ruling.

MR. WTTMANN:  And, your Honor, just to lineup, in
connection with our rule with respect to those cases, we would file
into the record Exhibits S, T, V, W X, Y, Z and Exhibits RR, SS,

TT, W, W, XX, and the return receipts fromthe letters of
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defi ci ency.

THE COURT: | am going deny the stay, | amgoing to deny
the notion to wthdraw, and dism ss those cases wth prejudice. Any
ot her cases?

MR. WTTMANN: No, your Honor, that's it.

THE COURT: In dismssing all of these cases, | have

consi dered the public interest in an expeditious resolution of the

l[itigation. |'ve also consider the court's need to manage its own
docket, particularly significant in these MDL nmatters. 1've al so
considered the risk of prejudice to the defendants. |'ve given

these plaintiffs every opportunity to respond both fromthe court's
urging as well as various letters and various notices.

Al'so during the pretrial conferences, which | also hold in
open court, |'ve taken the opportunity on nunmerous occasions to talk
about the need to respond to these profile forns. It's for
everyone's benefit, it's a way of conducting easy discovery in
nmovi ng the case along, and it's necessary to get this information so
that we can nove the case al ong.

|'ve al so considered the risk of prejudice to the
def endants, the public policy favor in disposition of cases on their
merits. |'ve done everything |I could to push that, but no response,
no cooperation, and also | have considered the availability of a
| ess drastic sanction has been considered. 1've notified these
plaintiffs on a nunber of occasions, |'ve posted the material on our

web site, but no response has been forthcom ng.
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Those cases in which there is no response after nunerous
attenpts, both fromthe court, fromthe defendant, fromthe
plaintiffs' counsel, | have no alternative but to dismss the cases
and | dismss themw th prejudice. Anything further?

MR. WTTMANN: No, your Honor.

THE COURT: Thank you. The court will stand in recess.

THE DEPUTY CLERK: Everyone ri se.

(WHEREUPQN, THE PROCEEDI NGS WERE CONCLUDED. )

*x * % * * *
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